
Characteristics Prior Appropriation (Western U.S.) Common Law Riparianism (Eastern U.S.) 

Permit  State Water Board issues permit Not required 

Ownership Private ‘usufructurary’ right to publicly-owned water Private ‘usufructuary’ right to publicly-owned water 

Qualifications • Diversion to appurtenant land 

• Beneficial Use  

    -- Determined by Water Board before permit issued 

    -- Restricts type of use 

• Ownership of riparian land 

• Reasonable Use 

    -- Determined by courts in response to use conflicts 

    -- Courts look at correlative impact on other riparians 

Quantity under right Water Duty:  Diversion irrigating average mix of crops 

with irrigation technology prevailing when right perfected 

Determined by courts in response to use conflict 

Forfeiture ‘Use it or lose it’ No forfeiture for nonuse 

Security of right Perpetual right to water duty Reasonable-use quantity subject to perpetual challenges 

by fellow riparians 

Water shortages Prior Appropriation:  First in time, first in right Pro-rata Distribution: Riparians share limited supply 

Protection Property Law:  Seniority established before permit issued 

• Senior appropriators protected against out-of-turn use 

by Juniors 

• Juniors protected against expanded use by Seniors 

Tort Law:  Protection against unreasonable use provided 

by courts after conflict 

Transferability Requires permit to assess 3rd party impacts Illegal 

Comparative Water Laws 

Tradeoff between water-right security and flexibility in responding to changing conditions   



Pressure in Eastern U.S. to Modernize Common Law Riparianism 

• Increasing pressures on water supplies 

 Severe droughts in many eastern states 

 

 Record population growth 

 

 Geographic mismatch of supply and demand 

• ‘Regulated’ Riparianism  

 Combine stability of prior appropriation with flexibility of common law riparianism 

• Three approaches (The Model Water Code, University of Florida (1972) 

 Establish a permit system of short duration (problem: discourage investment in water development) 

 Grant a long-term permit but provide for involuntary transfers through a preference system ranking social importance of uses 

 Grant a perpetual permit but provide for voluntary water transfers  



Characteristics Prior Appropriation Common Law Riparianism Regulated Riparianism 

(Florida Water Statute) 

Permit  Issued by State Water Board Not required State Board issues Consumptive Use Permit (CUP) 

Ownership Usufructurary right Usufructuary right Usufructuary right 

Qualifications • Diversion to appurtenant land 

• Beneficial Use Standard 

    -- Determined by water board  

        before permit issued 

• Ownership of riparian land 

• Reasonable Use Standard 

     -- Determined by courts after conflict 

• Permit not tied to riparian land 

• Reasonable-Beneficial Use  

    -- Determined by Board before permit issued 

• Permit application reviewed on three criteria: 

    -- Type of use 

    -- Will not interfere with existing right 

    -- Consistent with public interest 

Quantity under right State Board sets water duty before 

permit issued 

Determined by courts after conflict State Board sets reasonable-beneficial use quantity 

before permit issued 

Forfeiture ‘Use it or lose it’ No forfeiture for nonuse Permit may be revoked after 2 years of nonuse 

Security of right Perpetual right Perpetual court challenges • CUP permits granted for 20 years 

• Permit Renewal  

     -- Can be awarded to different permittee 

     --  Issuing board can modify terms 

Water shortages Prior Appropriation Pro-rata Distribution Pro-rata Distribution 

Protection Property Law:  Seniority established 

before permit issued 

Tort Law:  Protection against unreasonable 

use provided by courts after conflict 

Reasonable-Beneficial use established before permit 

issued 

Transferability Requires permit Illegal Illegal 

Comparative Water Laws 



Transfusing Prior Appropriation into Reparianism Carries the Risk of Infection  

• Parameters delimiting prior appropriative rights are not well defined 

 Priority date; water duty; place, purpose and timing of use   

• Parameters don’t reflect changing circumstances 

 Changes in consumption use and irrigation return flows not reflected 

 Transfers of diversion rights can impair 3rd party water rights 

 Improvements in on-farm irrigation efficiency can impair 3rd party water rights 

• Consumptive use permits in Florida’s water statutes do not quantify rights  

      in terms of consumptive use 



                

Frank A. Ward and Manuel Pulido-Velazquez PNAS 105(47): 18215-18220 (November 25, 2008)  

Increased Conservation in Irrigation Can Increase Water Use 

Case Study:  Estate of Sneed v. New Escalante Irrigation Co. [846 P.2d 1223 (Utah 1992)] 
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